IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEROVE LOACH : CIVIL ACTI ON
V.
MARTI N L. DRAGOVICH, et al. NO. 96-8701

VEMORANDUM AND ORDER

Ful lam Sr. J. Apri | , 2000

The United States Magi strate Judge to whomthis habeas
corpus case was referred held an evidentiary hearing on March 17,
2000 and, on March 31, 2000, filed a report and reconmendati on,
recomendi ng deni al of the petition. | readily agree with the
t horough exposition of the applicable |egal principles set forth
in the Magistrate's report, and | also agree with the
Magi strate’ s conclusion that the petition should be denied on the
merits. | note, however, that the report is in error in
suggesting that “On May 13, 1998...Judge Fullam ordered that the
governnment respond to the substance of the petition. After the
Commonweal t h responded, Judge Fullamreturned the matter to ne
for further consideration.” Actually, the Order of May 13, 1998
was entered by the Magi strate Judge herself, and there was no
further referral for further consideration.

| believe, also, that a brief explanation of the

I engthy history of this case in this court is in order. The



original petition was filed on Decenber 31, 1996, and assigned to
anot her judge of this court. After |engthy proceedings, the
United States Magistrate Judge filed a report and reconmmendati on,
recomendi ng that the petition be dismssed for failure to
exhaust state court renedies, but al so containing the
recomendation that the petitioner be permtted to file an
anended petition containing only the exhausted claim Petitioner
obt ai ned an extension of tinme to file objections to the report.
Hi s objections were finally filed on August 1, 1997. The record
does not reflect any further activity until, on April 21, 1998,
the case was reassigned to ny docket. The case renmai ned before
the Magi strate Judge. On May 13, 1998, the Magi strate Judge
concluded that, by that tine, the petitioner had i ndeed exhausted
his state court renedies, and that the case should be di sposed of
on the nerits. Counsel was appointed to represent the
petitioner, a trial transcript was eventually furnished to
petitioner’s counsel, and a briefing schedul e was established. A
heari ng was schedul ed for Novenber 10, 1999, but eventually
continued until March 17, 2000.

At the hearing, petitioner’s counsel, with petitioner’s
consent, w thdrew eight of the nine grounds asserted in the
petition, leaving for consideration only petitioner’s claimthat
the manner in which the trial judge charged the jury on the

vari ous degrees of honicide they woul d be considering violated



petitioner’s constitutional rights, and his contention that his
“actual i1nnocence” enabled the court to consider unexhausted
cl ai ns.

As the Magi strate Judge has pointed out, the trial
court’s charge to the jury was entirely correct, under
Pennsyl vania |l aw, and even if it had been erroneous, there would
have been no violation of constitutional magnitude. The
Magi strate Judge al so pointed out, correctly, that the petitioner
chose not to offer any evidence on the question of actual
i nnocence.

|’ msatisfied that the Magi strate Judge reached the
right result in all respects. The petition will be deni ed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEROVE LOACH : ClVIL ACTION
V.
MARTI N L. DRAGOVICH, et al. : NO. 96- 8701
ORDER
AND NOW this day of April, 2000, IT IS ORDERED
1. The recommendation of the United States Magistrate

Judge i s APPROVED.
2. The petition is DENIED, on the nerits.
3. There is no basis for issuing a certificate of

appeal ability.

John P. Fullam Sr. J.



